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MISCELLANY. 



How Shall Contempt Proceedings be Entitled? — It is the law in most 
jurisdictions that when contempt proceedings are contemplated, before the attach- 
ment issues, the proceedings may be entitled in the suit in which the contempt is 
alleged. Afterwards they are entitled on the criminal side of a court. 

It is not often that error is assigned upon this matter. In Stearnes v. Joy, 41 
111. App. 162, error was assigned in a receiver's proceeding, because the proceed- 
ings were not conducted in the name of the People. It was a civil matter con- 
nected with the suit itself. After the proceeding had left the master's office, the 
respondent objected, because the proceedings before the master were not entitled 
in the name of the People, and that the only oath administered to the witnesses 
was in the chancery suit. 

Upon the hearing in the circuit court (Tuley, J., presiding), it was ordered by 
the court that all the proceedings be amended by the insertion of an additional 
title thereto, to-wit: " The People of the State of Illinois ex rel, etc." The Ap- 
pellate Court held that there is no entire agreement among the authorities in re- 
spect to the way in which proceedings of this kind should be entitled. In this 
State it is looked upon as a civil execution for the benefit of the injured party, as 
held in Buck v. Buck, 60 111. 105, and Sercomb v. Collin, 128 111. 556. The objec- 
tion was held immaterial, because the court caused an additional title to be given 
to the contempt matter. 

But, in purely criminal contempts, such as Rawson v. Rawson, 35 111. App. 505, 
this rule is believed to be general, and ought to be strictly followed. In Lester v. 
People, 150 111. 408, it was said that in direct contempts or out of the court's pres- 
ence, in disregard or abuse of its process, etc. , the proceeding is punitive, and ex- 
ists to vindicate the authority of the people, as represented in their judicial trib- 
unals. In such cases, although the application upon attachment may be made 
and filed in the original case, the contempt proceeding is a distinct case, criminal 
in its nature, and may be properly docketed and carried on as such, and a judg- 
ment entered therein will exhaust the power of the court to further punish for the 
same act and offense. Citing Ex parte Kearney, 7 Wheat. 42; Carlwright' s Case, 
114 Mass. 38; Louisiana v. Steamship Co., 20 Wall. 329. 

The court finally said that the question has ordinarily been treated, as it neces- 
sarily is, of comparatively little importance, although it would be more appropri- 
ate to prosecute in the name of the People, and such is the general practice, as 
shown in Cartwight's Case. — National Corporation Reporter. 



Bankruptcy — Life Policy — Premiums as Property Transferred.* — 
When an insolvent continues to pay premiums on a policy of which his wife is 
the beneficiary, are the premiums paid to be considered property transferred in fraud 
of creditors, and to be recoverable by the trustee? In a recent English case, In 

* In Virginia it is held that premiums paid by a husband may be subjected by his 
creditors, within the statutory period. This result is reached through the operation 
of the statute of voluntary conveyances— a statute which does not exist in many of 
the States. Va. Code, sec. 2459; 8tigler v. Stigler, 77 Va. 163.— Editor Virginia Law 
Register. 
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re Harrison, II. Q.'s B. 710 (1900), the English Act of 1883, section 47, enabling 
a trustee to avoid any ' ' settlement,' ' made within ten years, but during insolvency, 
was found not to embrace such premiums. A court which takes the ground that 
debentures given by an insolvent father to a son who used them in working up a 
profitable business do not constitute ' ' a settlement ' ' within the act, In re Plummer 
II. Q.'s B. 790 (1900), could not consistently consider this payment of premiums 
a "settlement." That term is defined as a transfer by which the money or the 
proceeds are to be retained in the hands of a donee, or are in such form that they 
can be traced, In re Tankard, II. Q.'s B. 57 (1899), at page 60, In re Player, L. 
R., 15 Q.'s B. D. 682 (1885). Now, each premium goes to maintain the whole 
policy, and no one premium can be said to represent a particular part of the policy 
or the insurance during a particular year. New York Life Ins. Co. v. Statham, 93 
U. S. 24 (1876), In re Anchor Ins. Co., 5 Chan. 632 (1870), at page 638. It may 
no more properly be contended that the premiums for ten of the twenty-two years 
during which they were paid existed in the insurance money, than that the deben- 
tures existed in the son's business. Bigby, L. J., In re Plummer, pp. 800, 808. If 
the particular proceeds must be shown to represent the gift, In re Vamiltart, I Q. 
B. 181 (1893), neither of these cases falls within the category of "settlements." 
Holt v. Everall, 34 Law T. (N. S.) 599, for a construction of the English Act of 
1868. Under the U. S. Act of 1898, when an insolvent has paid premiums during 
the four months' period on a policf having no cash surrender value to himself, 
and payable only to his wife, the trustee in bankruptcy has no rights as regards 
these premiums (In re Slingduff, 5 Am. B. B. 76 (Md. 1900), unless the Insurance 
Co. had actual or constructive notice of the fraud. Central Bank v. Hume, 128 U. ' 
S. 195 (1888). Otherwise the creditors are powerless. Morris v. Dodd, 36 S. E. 
83 (Ga. 1900). Now when the insolvent not only becomes a bankrupt but dies, 
why should the creditors acquire additional right? It cannot be upon the ground 
of benefit enuring to the wife, for in such cases a charge upon her property, as for 
the cost improvements defrayed by the insolvent, rests upon the theory of her re- 
quest or participation. Seasongood v. Ware, 104 Ala. 212 (1894), Isham v. Schaffer, 
60 Barb. 317 (1871). A mere volunteer cannot charge a party as his debtor. 
Humphrey v. Spencer, 36 W. Va. 11 (1892), inconsistently concludes that a wife's 
participation in the fraud is requisite to set aside a deed of property given by her 
insolvent husband, but immaterial to charge the property for the improvements 
erected by him. True, Merchants, etc. v. Borland, 53 N. J. Eq. 282 (1895), per- 
mits a recovery of premiums from the wife, but it is on the ground that the case is 
the same as though the husband had deposited money in a savings bank to the 
wife's credit — a refusal to recognize the indivisibility of the policy. But what 
the result would be in a particular jurisdiction as regards premiums paid by an in- 
solvent, would depend entirely upon the State law of fraudulent transfers, U. S. 
Bank Art., sec. 67 (2), or upon the Statutes; section 22, N. Y. Domestic Relations 
Law. Maryland Code, Art. 45, sec. 8, 9, 10. Under section 70 of the '98 act 
alone, the trustee could not pursue these premiums, and could not charge the in- 
surance money in the wife's hands. — Columbia Law Review. 



Marriage — Illicit Beginning — Marriage During Life of First Wife 
and Her Subsequent Death. — Barker v. Valentine, 84 N. W. 297 (Mich.), 
1900. This case does not involve a new point, but one on which there is some 
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conflict of authority. A man marries a woman in New York in 1872. In 1884, 
while his wife is still living, he goes to Detroit and cohabits there with an un- 
married woman, introducing her as his wife and claiming to be married to her; 
in the neighborhood they are reputed to be husband and wife. In 1889 the real 
wife in New York dies. The man still continues to live with the Detroit woman 
as her husband, and holds himself out to the world as such. Subsequently he 
dies and she seeks to recover on an insurance policy in which she is named as his 
wife, and, as such, beneficiary. The question whether or not they are legally mar- 
ried being in issue, the court holds that there is a presumption, from reputation 
and cohabitation subsequent to the removal of the only impediment to their lawful 
marriage, that they were in fact married. 

The authorities which support the ruling of the court are numerous, the leading 
ones being Campbell v. Campbell, L. K., 1 H. L. Sc. 182 (1867); De Thoren v. 
The Attorney-Qeneral, L. E., 1 App. Cas. 686 (1876); Blanchard v. Lambert, 43 
Iowa 228 (1876); Yates v. Houston, 3 Tex. 433 (1848). See also Bishop on Mar- 
riage and Divorce, sees. 970, 975. 

On the other hand, there are authorities which hold that, when a particular 
status exists, the law will presume its continuance, and when it is asserted that it 
has been changed, some evidence of that fact must be produced. Therefore, if 
the relationship between a man and woman is meretricious and illicit in its origin, 
the presumption will be (in the absence of any proof of a change of mind) that it 
continues such after the removal of any impediment which prevented a lawful 
marriage. This view is supported by Lapsley v. Orierson, 1 H. L. Cas. 498 
(1848); CaraHe v. Wood, 63 Mo. 501 (1876); Barnum v. Barnum, 42 Md. 251 
(1875); Cram v. Burnham, 5 Me. 213 (1828). 

The case of Lapsley v. Grierson, just cited, hints at what is perhaps the true 
criterion in distinguishing these apparently irreconcilable views. Marriage is, 
after all, nothing more than an executed contract, and for a marriage to be valid 
there must have been an intention, freely exercised, on the part of both parties, to 
enter into the marriage relation. A marriage may sometimes be presumed from 
reputation and cohabitation, but these latter do not themselves constitute the mar- 
rirge; they are simply rebuttable evidence that the parties intended to contract and 
did in fact contract a lawful marriage. Since, therefore, the question is one of 
intention, is not that intention to be found by inquiring whether the parties, when 
they began their illicit connection, knew of the existing impediment, or whether 
they innocently thought they were in fact assuming marital obligations ? If the 
parties originally intended to contract marriage, would it not be reasonable to sup- 
pose that as soon as the impediment to that marriage was removed, their contin- 
uing to cohabit together was a cohabitation in the capacity of husband and wife ? 
And, on the other hand, if the first connection was knowingly illicit, would it not 
be logical to infer that the parties, having shown their disregard of morality in 
the first instance, are not to be presumed to have legalized their status when the 
opportunity presented itself? It is no answer to say, as was said in Yates v. Hous- 
ton, supra, that, "Admitting that their original intercourse was illicit with the 
knowledge of both parties, it would be urging the presumption to an unreasonable 
extent to suppose that the unlawful character of the connection was unsusceptible 
of change, and that when all legal disabilities had ceased to operate, they would 
voluntarily decline to assume all the honors, advantages and rights of the matri- 
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mony." It is submitted that the question is not whether the unlawful character 
of the connection is "unsusceptible" of change, but whether it was changed in 
fact, and why, under such circumstances, should there be a presumption that it was 
so changed ? The same considerations do not apply, however, where the intention 
of the parties originally was to contract marriage, and neither of them knew of 
the then existing impediment. 

The Pennsylvania law on the subject is contained in Hunts Appeal, 86 Pa. 294 
(1878). That case holds that a relation between a man and woman which was 
illicit at the commencement is presumed to continue so until proof of change, and 
a marriage therefore will not be presumed from cohabitation and reputation, where 
the relation between the parties was of an illicit origin, in the absence of proof of 
a subsequent actual marriage. It is to be noted, however, that, under the facts of 
that case, the man knew that his wife was still living when he began cohabiting 
with the other woman. — American Law Register. 



Interstate Commerce — Original Packages. — The vexed question of where 
the Federal power over interstate commerce ends and State control begins is 
involved in the very important case of Austin v. Tennessee, 21 Sup. Ct. 132. Under 
a statute making it a misdemeanor to sell cigarettes, or bring them into the State 
for sale, Austin was prosecuted for selling an ordinary pack of cigarettes which he 
had received by express from North Carolina, together with other similar pack, 
ages, all thrown into a basket and dumped upon his counter in Tennessee. The 
Supreme Court of the State is reversed in its contention that cigarettes, being 
inherently bad and bad only, were not a legitimate article of commerce, but sus- 
tained (four justices dissenting) in holding that the single packs were not original 
packages. 

The doctrine of original packages, which has played so important a part in inter- 
state commerce law, first cropped out in Brownv. Maryland, 12 Wheat. 419, where 
a State statute imposing a tax on parcels and packages imported from abroad was 
void as being a tax on imports, so long as the original packages remained in the 
importer's hands. The right to import was thus made by Chief Justice Marshall 
to include the incidental right to sell. Again, in Bowman v. Northwestern Ry., 
125 U. S. 465, the right of a State to demand a license of carriers requiring them 
to ship liquors only to licensed consignees, was denied. And what has since 
become the leading case, Leisy v. Hardin, 135 U. S. 100, upheld the right of a 
person in Illinois to ship beer into Iowa and sell it in original packages, despite 
State statutes. This decision led to grave abuses, and culminated in Congress giving 
over to the States the necessary power of regulating liquor traffic. Its constitu- 
tionality was sustained in In re Rahrcr, 140 U. S. 545. The rule was next carried 
a step further by declaring that whether the package imported is suitable for retail 
as well as wholesale trade, the importer's right to sell depends solely on the con- 
sideration of its being an original package ; and a special verdict finding a ten- 
pound keg of oleomargarine to be an original package, similar to those customarily 
used in the trade, and not shipped with the intention of evading the State law, was 
upheld though the package was sold direct to the consummer. Sehollenberger v. 
Pennsylvania, 175 U. S. S. 1. 

The latest case holds that imported dry goods may be taxed by a State after the 
box they were imported in is broken and the unbroken packages it contained are 
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sold, the original box and not the parcels it contained being the original package. 
May v. New Orleans, 178 U. S. 495. 

Assuming that the Federal government has paramount control over interstate 
commerce ; that it is for it, not the States, to say an article should be extra com- 
merciam, and its silence negatives this conclusion ; and that the reserved police 
power in the States is subordinate to the Federal power of regulating commerce, 
the minority holds that each package was an original package and if shipped into 
the State of right could not be an evasion of its law ; while White, J., concurring 
with the majority, rests his opinion on the size and surrounding circumstances, viz : 
trifling value, lack of shipping marks, etc. 

Eeverting to Brown v. Maryland, $upra, it will be seen that the purpose of the 
original-package doctrine is to point out the time when imported property passes 
from commerce and the protection the Federal government throws around it, and 
becomes segregated with the mass of State property and subject to State control. 
Technically, perhaps, the size of the package has nothing to do with the right, nor 
the fact that the sale is direct to the consumer. But as such conclusions 'ogically 
carried out would paralyze much salutary State police regulation, we think the 
result reached by the majority, considering the basket the original package, is 
liberal and sound. It finds the same support as do regulations excluding diseased 
cattle, inspection laws and preventive measures regarding dangerous articles still 
in the hands of the importer, which are based simply on the reason and necessity 
of the thing. But as Brewer, X, dissenting, remarks, it is to be regretted that a 
great constitutional question should go off simply on the facts and circumstances 
of the particular case, prescribing no general rule. — Yale Law Journal. 



The Massachusetts Torrens Law Before the United States Supreme 
Court. — On January 3, 1900, the Supreme Judicial Court of Massachusetts decided 
in favor of the constitutionality of the Land Begistration Act of 1898 (c. 562). 
Tyler v. The Judges of the Court of Begistration, 175 Mass. 71. See 13 Harvard 
Law Eeview, 593. The case had come up on a petition for a writ of prohibition 
to prevent the Court of Begistration from acting on an application for the registra- 
tion of a parcel of land, the petitioner alleging that the claim encroached upon his 
own lot. He insisted that the whole act was unconstitutional, in that it might 
deprive some persons of their property without notice of the adverse claim, and so 
without due process of law, and that consequently the court established under it 
had no jurisdiction whatever. The Massachusetts court having supported the 
statute, the case was carried to the Supreme Court of the United States. That 
body, with four judges dissenting, has recently refused to take jurisdiction, holding 
that the plaintiff in error, having had notice himself, and being able therefore to 
contest the claim before the Court of Begistration, has as yet suffered no such in- 
jury, and has no such interest as will permit him to raise the question of the con- 
stitutionality of the act. Tyler v. The Judges, 21 Sup. Ct. Bep. 206. 

It is a fundamental proposition that a court " will not listen to an objection made 
to the constitutionality of an act by one whose rights are not affected by it." 
Cooley, Princ. Const. Law (3d ed.), 166. But whether or not this principle can 
support the present decision is a very close question. It was argued that the plain- 
tiff in error had a sufficient interest to raise the question of the constitutionality of 
the statute under the Fourteenth Amendment, in that he was in danger of losing 
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his property by the decree of an unconstitutional court; but that, at any rate, the 
question whether this was so or not was not open to the Supreme Court, which 
must take jurisdiction under section 709 of the Revised Statutes. This section 
provides that a final judgment or decree in any suit in the highest court of a State, 
where the validity of a statute is drawn in question on the ground of repugnancy 
to the Constitution of the United States, and the decision is in favor of its validity, 
may be re-examined in the Supreme Court upon a writ of error. The constitu- 
tionality of the Torrens Law having been the only ground of decision in the highest 
court in Massachusetts, this case would come within the literal words of the pro- 
vision; but it seems more reasonable to say that this section must be read in the 
light of the general principle above stated, and that the validity of the law must 
be "drawn in question" by one having an interest affected by it. Nor can it be 
true that when a State court by choice or inadvertence passes over the jurisdictional 
question the United States Supreme Court is bound by its action. Moreover, 
although it may be admitted that if this act is unconstitutional as to some people 
it is void in ioto, yet the decision of the court that the plaintiff in error had as yet 
no sufficient interest to raise the constitutional question seems likewise correct. It 
is true that where a statute imposes a tax or condemns land, or make3 other pro- 
visions which, if carried out, will cause immediate injury, a person so threatened 
seems to have such an interest as will .allow him to contest the constitutionality of 
the enactment by a petition for a writ of prohibition, nor need he wait until his 
property has actually been taken. Weston v. Charleston, 2 Peters, 449 ; Conn. River 
R. R. v. County Commissioners, 127 Mass. 50. But in these cases everything has been 
done up to the actual seizure of the property, while in the principal case the danger 
of losing it is far more remote, since a regular judicial investigation into the rival 
claims is to intervene. The Court of Registration may decide in the petitioner' s 
favor, in which case it would be clear that he could not contest the constitutionality 
of the law. California v. San Pablo and Tulare R. R. Co., 149 U. S. 308. If it decides 
against him, he can appeal to the Massachusetts courts, and if unsuccessful may 
then contest the validity of the statute before the United States Supreme Court. 

In postponing a decision as to the constitutionality of the Massachusetts Torrens. 
Law until the question is raised by one whose land has actually been registered in 
another's name, the Supreme Court seems, therefore, to have applied correctly a 
well-established and salutary principle. — Harvard Law Review. 



The Lawyer and the Newspaper Reporter. — " H. A. B.," in the Wash- 
ington Law Reporter, thus satirizes the lawyer, well-known at almost every bar, who 
"stands in" with the newspaper reporter. Mr. "I. Am Itt's" portraiture is 
well drawn, and if any of our readers recognizes himself in the portrait, he is re- 
spectfully referred for redress to the artist from whom we have borrowed it: 

"A Satire and a Moral — (Being a true account furnished by himself to the re- 
porter of the Daily Moon of the business and social proceedings of that able and 
enterprising attorney, I. Am Itt.) 

"Mr. I. Am Itt, the well-known and successful attorney, it is said, arose this 
morning at his usual hour, drank a cup of coffee, brought to him by his valet, 
carefully dressed, partook of a bountiful breakfast, called his coach and pair and 
went to his office, where, it is said, he found a cordon of police keeping his clients 
in line. 



868 6 VIRGINIA LAW REGISTER. [April, 

" The lawyers and spectators in Circuit Court No. 5 were sadly disappointed 
this morning in their expectations of a sensation when Lawyer I. Am Itt briskly 
entered the room, his face wearing a now-something-is-going-to-drop look, sneezed 
twice in a dignified manner and then silently departed. 

" Hon. Y. E. John, clerk of the Superior Court, today, it is said, granted the 
application of barrister I. Am Itt, for a writ of subpena, for U. Caughtme, a wit- 
ness in the famous case of Fleeeim v. Nagger, and who will, it is said, testify con- 
cerning certain peculiar transactions of the plaintiff. As our court reporter is very 
close to Mr. Itt, our readers may depend on having a full report, from time to time, 
of this remarkable and interesting case. 

"Much surprise was manifested today in the office of Justice of the Peace Legis 
when Mr. I. Am Itt, the well-known counselor, took judgment by default against 
the defendant in the case of Qmgher v. Wheezer. It is said this suit involves the 
sum of $100, and it was expected a defence would be made and a long, bitter fight 
ensue. The conclusion is inevitable that the defendant's attorney feared the legal 
prowess of Mr. Itt, and so to avoid sure defeat permitted a default judgment. 

"Our reporter has been informed by Mr. I. Am Itt, the eminent advocate, that 
he has just completed papers for a suit, having as its object the dissolution of a 
prominent firm of rat catchers, and it is said that when the facts in the case become 
public, a sensation will result, the like of which has not been known for many a 
day. We and our readers await with impatience the filing of this suit. 

"Mr. I. Am Itt, the lawyer, entertained our reporter at lunch to-day. 

" The Triumvirs have granted the request of Attorney I. Am Itt for the detail 
of a policeman in citizen's dress at his residence, instructed to prevent his annoy- 
ance by clients after business hours. We are pleased that this step was taken and 
cannot help commenting on the bad taste of people who invade the privacy of 
homes with their troubles, even though they have retaining fees in their pockets, 
and who never realize that a hard-working lawyer like Mr. Itt needs some rest. 
These people can now, if so inclined, tell their troubles to the policeman. 

"The kindly nature of Lawyer I. Am Itt was evinced today, when he took the 
time from his business to drive to the residence of Mrs. Julia Skezzicks to inform 
her that she had been sued for divorce; that he would represent her interest 
and that he would charge her nothing for services, but would depend on making a 
fee out of her husband. Mr. Itt tells us that he cared nothing for this case, but he 
feared thatsome "shyster" would get the case by soliciting it. How well grounded 
Mr. Itt's fear was, is shown by the fact that he had barely reached the residence 
of Mrs. S. when the business cards of three such practitioners were sent in. We 
are glad he got this case, but it is not the first time Mr. Itt, by being early on the 
seene, has plucked fat victims from the greedy grasps of these legal ghouls. 

"Mr. Ready Writer has been engaged by Attorney I. Am Itt, to take charge 
of the editorial and advertising departments of the latter 1 s law office. 

" It is said that on the opening of court to-morrow, Mr. I. Am Itt, the promi- 
nent jurist, will file a replication in the case of Crier v. Bailiff, and will ask for an 
order of publication in the case of Present v. Absent. 

"When a plea of "Limitations" was interposed by the defendant in the case 
of Laches v. Cheater, it was expected a non-suit would result, but Lawyer I. Am 
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Itt, promptly and to the surprise of everybody, sued out the well-nigh obsolete 
writ of ' No Go.' 

" As we were about to go to press, our reporter telephoned that Judge Wood, on 
having the matter presented by Proctor I. Am Itt, granted him letters of adminis- 
tration upon the estate of Deadern A. Herring. It is said the personal estate in- 
volved is valued at $25. 



"The moral of this is, Are the ethics of our profession to be abandoned and the 
practice of law reduced to a commercial competitive basis? Formerly any kind 
of advertising or soliciting was regarded with horror by the fraternity, but being 
horrified is a matter now of almost daily occurrence. It is true, few lawyers, by 
paid advertisements, call attention to their business and talents, but there are more 
ways of killing a cat than by choking it on butter. If the proprieties and ethics 
are to be preserved and observed, some steps should be taken to either put an end 
to all forms of soliciting and advertising, or place all attorneys on the same plane, 
to the end that each of us, like tradesmen, may be enabled to compete with his 
fellows." H. A. B. 



